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Page 1UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGIONS 
77 WEST JACKSON BOULEVARD 

CHICAGO, IL · 60604-3590 

in~ & ~ u w ~ ~ 
] SEP 0 9 1997 ~ 

. -' 

By 

REPLY TO THE ATTENTION OF: 

September 2, 1997 DRE-8J 

Dave Hensel, Assistant Commissioner 
Office ofEnforcement 
Indiana Department of Environmental Management 
100 North Senate Avenue 
Indianapolis, IN 46205 

Subject: Consent Decree in Gary Development vs. U.S. EPA 
Civil Action No. 2:96CV489-RL 

Dear Mr. Hensel: 

Enclosed are copies of materials filed with the District Court in Hammond regarding the subject 
case. Please be advised that it is my understanding that the Court entered the consent decree in 
the matter on July 30, 1997, and all fines and payments associated with the case have been paid . 

. The Indiana Department of Environmental Management is the beneficiary of an irrevocable trust 
created as part of the settiement of the case, which is administered by the National City Bank of 
Indiana, 101 W. Washington Street, Suite 600 East, Indianapolis, IN 46255. The purpose of the 
trust is to perform landfill closure and post-closure care activities for the site, among other things. 
The trust terminates when all monies in the trust have been expended for the stated purpose. 

If you have any questions on the above, please contact me at 312-886-6760. 

Very truly yours, 

~0~ 
Michael J. ~ka 
Senior Environmental Engineer 
Waste, Pesticides and Toxics Division 

cc: Kay Nelson, Director, Northwest Office 

Printed on Recycled Paper 
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·:cKINNEY 
0EVAl~S 

.>..,-Or:INEYS AT 1..AW 

Lisa McKinney Goldner 
OitOQ D>al (31?) 684-5124 

E·Mart L.McKiMay@boselaw.com 

~ August 13, 1997 

CERTIFlliD MAIL RETIJRN 
RECEIPT REQUESTED 

United States Environmental 
Protection Ageney 

Region V, Regional Fiiiance Office 
P.O. Box 70753 
Chicago, Illinois 60673 

Re: Gary Development Company, Inc.. v. U.S. EPA 
RCRA V-W-86-R-45 
Our File No.: 9273-1 

Dear Sir or Madam: 

Please find enclosed an $86,000.00 certified check made payable to the ''Treasurer, 
United States of America." This check constirutes Gary Development Company, 
Inc.'s full payment of the civil penalty due plllSUallt to Section TV, paragraphs 8 and 9 
of the Consent Decree entered by the United States Districi Court Judge on July 30, 
1997. 

If there are any questions, please give me a calL 

Sincerely, 

BOSE MCKINNEY & EVANS 

LMG:In 
·Enclosure 

G:td1LL'-

cc: Rett Nelson, Assistant Regional Counsel, Region V 
Chief, Environmental Defense Section, U. S. Department of Justice 
Joshua M. Levin, U.S. Department of Justice 
William Nanini, Gary Development Company, Inc. 
Stephen B. Cherry, Esq. 
Warren Krebs, Esq. 

t5G4:6J 

Downtown 
2700 F"ii'Sr Indiana Plaza 
l)S North Pennsylvania Stre~t 
lodi.:tnapons. lndi.a.n.l <6204 
017) 684-5000 

EXHIBIT A 

North 
8888 K:eystone Crossing 
Suite l201 
lndian:lpolis:. lndi<lna 462.40 
{317} S7.:2-3700 
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U.S. Department of Justice 

Environment and Natural Resources Division 

LJG:LJG 
90-7-2-532 
EnvironntDIIIIllH;(ense Secti()lt 
P.O. Box 23986 · 
WMirillgton, DC 200~3986 

VIA FEDERAL EXPRESS 

Stephen R. Ludwig 
Clerk, United States District Court 
Northern District of Indiana 
101 Federal Building 
507 South State Street 
Hammond, IN 46320 
(219) 937-5235 

July 24, .1997 

Tdtplron< (202) SU-0165 
Facsimile (202) 61~2426 

Re: Gary Development Company. Inc. v. U.S. Environmental 
Protection Aaency, Civil Action No. 2:96CV489-RL 

Dear Mr. Ludwig: 

Enclosed for filing, and for presentment to Judge Lozano, 
please find two originals and one copy of the parties' Joint 
Motion for Expedited Ruling on Proposed Consent Decree. We were 
advised to file this motion during a July 22 telephone call with 
your office. Please return the copy to our office in the 
envelope enclosed. 

Please contact me if anything is required for timely filing. 
I appreciate your ongoing courtesies. 

By: 

Enclosure 
ceo Counsel of Record 

.r_• 

Sincerely, 

Assistant Attorney General 
Environment & Natural Resources Division 

JJr~ J~hua M. Levin, Trial Attorney 
Environmental Defense Section 
P.O. Box 23986 
washington, D.C. 20026-3986 
(202) 514-4198 
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ATTACHMENT 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

GARY DEVELOPMENT COMPANY, 
I~C. -, 

Plaintiff, 

v. 

UNITED STATES ENVIRONMENTA4 
PROTECTION AGENCY, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
_) 
) 
) 

----------------------------> 
CONSENT PECEEE 

Case No. 2:96CV489 RL 



REFERENCE 58
Page 6

' . 

() I. INTRODUCTION 

WHEREAS, Plaintiff, Gary Development Company, Inc. 
("Gary Development") owns certain real property at 479 North 
Cline Avenue in Lake County, Gary, Indiana, hereinafter referred 
to-liS the "Site;" 

WHEREAS, Gary Development owns and operates a landfill 
on said above property; 

WHEREAS, Gary Dev:elopment officially ceased operations· 
and stopped accepting waste on Auqtist 31, 1989; 

WHEREAS,· on May 31>, 1986, Region 5 of the United States 
Environmental Protection Agency ("EPA") issued a Complaint and 
Compliance Order against Gary Development, alleging that the 
company had unlawfully accepted hazardous waste for disposal at 
the landfill which had neither achieved interim status under the 
Resource Conservation and Recovery Act ("RCRA"), 42 U.S.C §§ 

6901-6992k, nor obtained·a RCRA permit; . 
WHEREAS, the Indiana State Board of Health, the 

predecessor to the Indiana·Department of Environmental 
Management, referred the alleged violations asserted in the May 
30, 1986 Complaint and Compliance Order to Region 5 of EPA for 
enforcement; 

WHEREAS, on April 8, 1996, and after a hearing on the 
matter, the administrative law judge·issued a Decision and Order 
in favor of EPA ("April 8, 1996 Decision and Order"); 

WHEREAS, on June 21, 1996, Gary Development appealed 
the April 8, 1996 Decision and Order to EPA's Environmental 

CONSENT DECREE -
GARY DEVELOPMENT v. EPA Page 2 of 19 
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·Appeals Board ("~") ;. 

WHEREAS, on August 16, 1996, the ~ dismisseq the 

appeal as ~timely; 

WHEREAS,_ on September 16, 1996, Gary Development 

commenced a civil action in.the UnitedStates District Court for 

the Northern District of Indi~a capticmed G~rv Develownent 

Company. Inc. v. United States Environmental Protection agency, 

Case No. 2:96CV489 RL ("Civil Action"); 

WHEREAS, Gary Develop!!!.ent alleges in the Civil Action 

that the ~ wrongfully dismissed its appeal as untimely and 

requested the Court to reverse the August 16, 1996 decision of 

the EAB and to remand the case for considerati-on of the merits of 

its appeal; 

WHEREAS, EPA believes that the EAB ·properly di_smissed 

Gary Development's appeal as untimely under applicable 

regulations, 40 C.F.R. Part 22; 
. 

WHEREAS, Gary Development has represented to EPA that 

it does not have sufficient financial resources to comply with 

the April 8, 1996 Decision and Order; 

WHEREAS, the Indiana Department of Environmental 

Management has been informed of the Consent Decree; and 

WHEREAS, Plaintiff Gary Development and Defendant, the 

United States of America, on behalf of its agency, EPA, hereby 

agree to compromise and resolve their differences,_ and thereby 

avoid the expense and inconvenience of further litigation 

concerning Gary Development's demands and allegations, and in so 

CONSENT DECREE -
GARY DEVELOPMENT v. EPA PageJ of 19 

.. . .. 
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doing to settle~ discontinue, and end the present action pending 
between them on the terms and conditions set forth below. 

DECREED: 

NOW, THEREFORE, il; is hereby ORP~, ADJUDGED, AND 

U. JQRXSPICTION 

1. Gary Development and the United States agree that 
the United St;;ttes District Court for the Northern 

.District of _Ind.i<tna hassubject matter 

jurisdiction over the matters allege.d.:·in. this 
civil action and. this Consent .Decree. .Solely for 
the purposes of this Consent Decree and the 
underlying complaints, the Parties waive all 
objections and defenses that they may have to . 
jurisdiction of the Court or to venue in this 
District. The Parties shall. not challenge the 
terms of this Consent Decree or this Court's 
. 
jurisdiction to enter and enforce this Consent 
Decree. 

III. PARTIES BQQND 

2. The Parties to this Consent Decree are Plaintiff, 
·Gary Development Company, Inc. and Defendant, the 
United States of America, on behalf of its agency, 
the United States Environmental Protection Agency 
("EPA") . 

CONSENT DECREE -
GARY DEVELOPMENT v. EPA Page4 of 19 
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IV. DEFINITIONS 

3. ·The following terms shall have the following 

definitions when used in this Agreement: 

A. "Civil Ac:tion" means Gary nevelopment 

COmpany. Inc. y. United States Environmental 

Protection Agency, Case No. 2:96CV489 RL. 

B.· "Gary Development" means Gary Development 

Company, Inc~, its divisions, officers, 

directors and employees. 

C.· "EPA" shall mean the United States 

Environmental Protection Agency. 

D. ·"Site" means the real property located at 479 

North Cline Avenue in Lake County, Gary, 

Indiana, and owned and operated by Gary 

Development . . 
E. "United States" shall mean the United States 

of America, its department, agencies, and 

instrumentalities. 

V. SETTLEMENT OF DISPUTED ClAIMS 

4. This Consent Decree was negotiated and executed by 

Gary Development and the United States in good 

faith to avoid prolonged and complicated 

litigation and to further the public interest. 

5. This Consent Decree represents a fair, reasonable 

and equitable settlement in light of the facts of 

CONSENT DECREE -
GARY DEVELOPMENT v. EPA Page 5 of 19 

. ~· 
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the case and projected costs of litigation. 
Nothing in the Consent Decree shall be construed 
as. an admiss.ion or. acknowledgment of liability or 
responsibility whatsoever_ on the part of any party 
hereto or; their past and present agents, its.· 
di-visions, subsidi.ai:ies, officers, directors, 
representatives and etDployees, each of whom 
expressly de~ies all liability, responsibility, or 

_.wrongdoing of any nature. 

7. This Consent Decree constitutes the entire 
settlement between the Parties. 

VI. QBLIGATIONS OF GMY DEVELOPMENT 

a. Gary Development shall pay $a6,000 as a civil 
penalty within fifteen (15) days after the 
effective date of this Consent Decree. 

9. The payment in Paragraph a shall be made by 

CONSENT DECREE -

. 
~ c"ertified check, payable to the "Treasurer, United 

States of America." The check shall be mailed to: 
U.S. EPA 
Region V 
Regional Finance Office 
P.O. Box 70753 
Chicago, Illinois 60673. 

The face of the check shall be clearly marked with 
"Gary Development Company, Inc." and "Docket No.: 
RCRA V-W-a6-R-45." Notice that payment has been 
mailed to the United States, including copies of 
the payment and transmittal of payment, shall be 

GARY DEVELOPMENT v. EPA 
Page6of 19 
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sent· to:· 

Arlene Haas 
Assistant Regional Counsel 
u.s~ · Emtiroiunental Protection Agency 
77 West Jackson Boulevard 
Mail code C-29A . 

. ' 

Chicago, Illinois 60604-3590 

Chief, .Environmental Defense Section u.s. Department of Justice 
Environment & Natural Resources Division P.O. Box 23986 . . 
Washington, D.C. 20026-3986 

10. Gary Development shall not claim a Federal income 

tax deduction or credit covering all and any part 

of the civil penalty paid the U.S. Treasury. 

11. As soon as practicable, but no later than 30 days 

after the effective date of this Consent Decree, 

Gary Development shall create an irrevocable trust 

titled "Gary Development Company Landfill FUnd 

Trust" ("GDCLF Trust") and designating the Indiana 

Department of Environmental Management as a 

beneficiary. 

12. The Parties agree that Gary Development must 

create the trust fund i.n a federally insured 

financial institution. For purposes of the 

creation of the trust, the Parties agree that Gary 

Development shall use the attached Trust 

Agreement. ~Attachment A. 

13. Simultaneous with the creation of the GDCLF Trust, 

Gary Development shall pay $20,000 into the GDCLF 

CONSENT DECREE -
GARY DEVELOPMENT v. EPA Page 7 of 19 

.. 
. ' 

() 
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() Trust account. Gary Development will pay an 
additional $20,000 into the GDCLF Trust account 
fifteen (15) days thereafter, or a total of forty
five (45) days after the effective date of this· 

.consent Decree. 

14. The GDCLF Trust shall be irrevocable, and Gary 
Development shall not retain any interest 
whatsoever i~ the corpus or proceeds of the trust. 

15. The Parties agree that all monies in the GDCLF 
Trust shall be used solely for the purposes of 
performing a landfill closure and post-closure 
care activities in accordance with 329 IAC 3.1~10~ 
1 and 3.1-10-2, incorporating.by reference 40 
C.F.R. Subpart G and section 265.310, and any 
amendments that may be made to these sections of 
the Indiana Administrative Code, a groundwater . 
quality assessment program in accordance with 329 
IAC 3.1-10-1 and 3.1-10-2, incorporating by 
reference 40 C.F.R. Subpart F, and any amendments 
that may be made to these sections of the Indiana 
Administrative Code, remediation of contamination 
and/or the prevention 6f the release of hazardous 
substances at the Site. 

16. The parties agree that the terms of settlement 
reflected in this Consent Decree have been limited 
because of Gary Development's financial inability 

CONSENT DECREE -
GARY DEVELOPMENT v. EPA 

Page 8 of 19 

• 
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CONSENT DECREE -

... ,~ 

to perform.closure and post-closure activities 

required by the May 30, 1996. Compl(lint and 

Compliance Order, as indicated in the "Declaration 

of. William Nanini In Support Of Consent Decree 

Between Gary Development .Company, .Inc. And The 

Uni t;ed States Environmental Protecti·on Agency," 

attached hereto as Attachment B. Therefore, in 

the event t~at Gary Development files a petition 

for relief under the United States Bankruptcy Code 

and has not previously complied with the 

requirements of this Consent Decree in paragraphs 

8-14 above, then notwithstanding any other 

provis,ion of this Consent Decree, the parties 

agree that the United States may seek to enforce 

or pursue all causes of action that it has against 

. Gary Development under the May 30, 1986 Complaint . 
and Compliance Order for the performance of 

landfill closure and post-closure activities. The 

parties further agree that in the event that Gary 

Development files such a petition for relief prior 

to its compliance with paragraphs 8-14 of this 

Consent Decree, it shall, on the date the petition 

is fi.led, provide Region 5 of EPA with written 

notice on the date the petition is filed. Such 

notice shall be mailed to the following address: 

GARY DEVELOPMENT v. EPA Page 9 of 19 

.. 
• 

/~ 

{ _ _) 
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Arlene Haas 
Assistant Regional Counsel U.S. Environmental Prot.ection Agency 77 West Jackson Boulevard · Mail Code C29-A 
Chicago, Illinois 60604-3590 

17. ·Gary Development shall provide EPA with a copy of . . 

its federal and state tax returns on an annual 
basis as long as the company is in existence. 
Gary Development shall provide a copy of the tax 
returns within fifteen (15} days of fi,ling the .. - ;.•.,' 

originals with the Internal Revenue Service and/or 
the state's Department of. Treasury. 

18. Gary Development shall bear its own costs and 
attorneys' fees for all matters resolved by this 
Consent Decree. 

VII. OBLIGATIONS OF EPA 
19. Except as provided for in Section X (Reopener), 

EPA shall not seek administrative or civil 
judicial enforcement of the injunctive relief 
contained in its May 30, 1986 Complaint and 
Compliance Order issued to Gary Development. 

20. Upon payment as provided in Paragraph 8, EPA 
agrees that the penalty payment required by the 
April 8, 1996 Decision and Order is fully 
satisfied. 

21. Upon payment as provided in Paragraph B, EPA 
waives its right to initiate a civil judicial 
action to seek any penalties resulting from Gary 

CONSENT DECREE -
GARY OEVELO~ENT v. EPA 

Page 10 of 19 
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Development's failUre to comply with the May 30, 

1986 Complaint and Compliance Order. 

22. EPA shall bear its own costs and attorneys' fees 

for all lliatters resolved by this Consent Decree. 

VIII. BET.USE AND COVENANT NQT TO SUE 

23. In consideration of EPA's agreement not to seek 

administrative or civil judicial enforcement of 

the May 30, ~986 Complaint and Compliance Order, 

Gary Development hereby forever releases, 

discharges and covenants and agrees not to assert 

any and all claims, causes of action, or demands 

of any kind whatsoever in law or in equity which 

it may have had, or may now or he:reafter have, 

against the United States, including its 

departments, agencies and instrumentalities, based 

upon matters which have been asserted, or which . 
could have been asserted, in the Civil Action. 

:IX. RESERVATION OF RIGHTS 

24. Notwithstanding Paragraph 23 above, nothing in 

this Consent Decree shall be construed as a waiver 
~;) 

of any rights which the Parties to this Consent 

Decree may have in a suit to enforce the terms· of 

this Consent Decree. 

25. Nothing in this Consent Decree, nor any 

negotiations, discussions, or proceedings 

conducted herewith, shall constitute an admission 

CONSENT DECREE -
GARY DEVELOPMENT v. EPA Page llof 19 

• I 

(} 
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of any liability on the part of either Gary 
Development or EPA or of the merit or lack of 

.merit of any claims or defenses made by Gary 
Development or EPA. Nor shall this Consent 
Decree, or any negotiati6ns or proceedings 
conducted herewith, be offered or received in 
evidence or used in any proceedings· against either 
Gary Oevelop~ent or EPA for the purpose of 
establishing proof of any fact including but not 
limited to the environmental conditions of the 
Site, excepting proof of the existence, validity 
and enforceability of this Consent Decree or its 
term5. 

26. The agreements of EPA in paragraphs 19-22 do not 
pertain to any matters other than those expressly 

CONSENT DECREE -

· provided therein. As to all other matters, this . 
Consent Decree is without prejudice to, and the 
United States expressly reserves, all claims or 
rights relating to the release, threat of release 
or presence of hazardous substances, toxic 
substances, contaminants, pollutants or wastes at 
the Site. This reservation includes, but is not 
limited to, the claims or rights of EPA and any 
Federal natural resource trustee under the 
Comprehensive Environmental Response, 

Compensation, and Liability Act ("CERCLA"), 42 

GARY DEVELOPMENT v. EPA Page 12 of 19 
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U.S.C. §§ 9601 ~ ~, or under any other federal 

environmental law. 

X •. REOPENER 

27. The Parties agree that if Gary Development, or its 
' 

successor, or any of its shareholders, directors, 

or officers, individually, conduct profit making 

activities of whatever kind, including the sale of 

any portion .of the property.owned by Gary 

Development, with the exception of the 's~le of the 

personal property and/or equipment owned by Gary 

Development and sold for the purposes of 

satisfying the terms of this Consent Decree set 

forth in Paragraph 13, this Consent Decree may be 

reopened by EPA solely to renegotiate the terms of 

the GDCLF Trust for the purpose of supplementing 

the requirements of Paragraphs 11-16, above. The . 
request to reopen shall be made in writing. 

28. Gary Development agrees to provide Region 5 of EPA 

notice thirty (30) in advance of any sale of 

property, with the exception of the sale of the 

personal property and/or equipment owned by Gary 

Development and sold for the purposes of 

satisfying the terms of this Consent Decree set 

forth in Paragraph 13. Such notice shall be sent 

to the following address: 

CONSENT DECREE -
Page l3 of 19 GARY -DEVELOPMENT v~ EPA 

( ) 
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.. ··-

.1\rlene Haas . 
Assistant Regional Counsel u.s. Environmental· Protection Agency 

· 77 .West Jackson Boulevard 
Mail Code C29 .. A 
Chicago, Illinois 60604-3590 

Director· 
Waste., Pesticides and Toxics Division u.s. Environmental Protection Agency 
77 West Jackson Boulevard 
Mail Code D-BJ 
Chicago, Illinois 60604-3590 

29. Within 30 daysof the completion of the sale of 

the personal property and/or equipment owned by 
Gary Development and sold for the purposes of 

satisfying the terms of.this Consent Decree set 
forth in Paragraph 13, Gary Development shall 

provide EPA with an accounting of the net proceeds 
from the sale(s). Such accounting shall be sent 

to: 

Arlene Haas 
Assistant Regional Counsel 
U.S. Environmental Protection Agency 
77 West Jackson Boulevard 
Mail Code C29~A 
Chicago, Illinois 60604-3590 

Director 
Waste, Pesticides and Toxics Division 
U.S. Environmental Protection Agency 
77 West Jackson Boulevard 
Mail Code D-8J 
Chicago, Illinois 60604-3590 

30. If the Consent Decree is reopened in accordance 

with Paragraph 27 and the Parties are unable to 

CONSENT DE:CREE- -
G~Y OEVE~PMENT v. EPA Page 14 of 19 
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-reach an agreement within 120 days of the date of Q 
the letter requesting reopener, the Parties agree 

to discuss alternative dispute resolution. If an 

agreement cannot .be reached within 10 days with 

respect to participation in alternative dispute.· 

resolution, the Parties agree to submit their 

dispute to the court. 

31. In any such_civil judicial proceeding described in 

Paragraph 30 above, Ga·ry Development, its 

successors, and its shareholders or directors 

individually, agree not to challenge the validity 

of the May 30, 1986 Complaint and Compliance 

Order. 

XJ:. REPRESENTATIONS 

32. The Parties hereto represent that they are the 

sole possessors of all the claims 6r causes of . 
- action being released and that they have not 

assigned or otherwise transferred said claims or 

causes of action. 

33. Gary Development represents that there are no 

liens on the property as of the date of this 

Consent Decree. 

34. EPA represents that it has informed Indiana 

Department of Environmental Management, and the 

Watershed and Non-Point Source Program Branch and 

the Water Enforcement and Compliance Assurance 

CONSENT DECREE -
GARY DEVELOPMENT v. EPA Page 15 of 19 
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() Branch of the Water Division of Region 5 of EPA of 
this Consent D~cree. · 

· 35. All Parties agree that this Cons.erit Decree is 
entereq intp by .them pursuant to and with the 
assistance.pfcompetent legal advice. They 
further ack:nowledgethat they have read and fully 
understand each arid every provision of this 
Consent Decree andthe·Attachments hereto~ 

36. Each party hereto warrants and represents to the 
others that its representative who ·is executing 
this Consent Decree has the authority to bind its 
principal to the terms and conditions contained in 
this Consent Decree. 

XII. INTENT TO CONTRACT AND BIND SQCCESSQRS 

37. This Consent Decree constitutes the final and 
entire understanding and agreement of the Parties 
with respect to its subject matter, and no other 
statements, promises, terms, representations or 
inducements, oral or written, by either party, 
shall be binding or valid. 

38. This Consent Decree shall be binding upon the 
Parties hereto, and upon their successors and 
assigns, any parent or subsidiary or affiliated 
companies, shareholders, officers, directors, 
representatives and trustees. 

CONSENT DECREE -
GARY DEVELOPMENT v. EPA Page 16 of 19 
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XUI:. GQymUlnm LAW 

40. 'l.'his Consent Decree shall be administered, 

construed, and. enfo:t;"ced according to the laws of 

the qnited States of America. 

X~. ENPORCEMENX OF OOHSENTDECRSE 

41. Gary Development and.the UJlited States agree that 

the.<;:purt s~all retain jurisdiction over this· 

Consent Decree until the requirements of the 

Consent Decree have been satisfied. ·In any action 

brough~ by Gary Development or the United States 

to enforce this consent Decree, each party shall 

retain whatever defenses are available to it under 

law. 

XV. EFFECT:ryE PATE 

42. The effective date of this Consent Decree shall be . 
the date upon which it is entered by the Court. 

IN WITNESS WHEREOF, the Parties hereto·enter into this 
Consent Decree. 

ON BEHALF OF GARY DEVELOPMENT COMPANY: 

N B. CHE 
MCKINNEY 

Bose McKinney & Evans 
135 North Pennsylvania Street 
Suite 2700 
Indianapolis, IN 46202 

CONSENT DECREE -
GARY DEVELOPMENT v. EPA Page 17 of 19 
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ON BEHALF OF THE UNJ;TED STATES 
ENVIRONMENTAL PROTECTION MENCY: 

Lois A. Schiffer 
Assistant Attorney General 
Environment & Natural Resources Division 

OF COUNSEL: 

ARLENE R. HAAS 
Assistant Regional Counsel 
Region V 
U.S. Environmental Protection Agency 
77 W. Jackson Blvd. 
Mail· Code C-29A 
Chicago, IL 60604-3590 

Dated: 7- f-.?7 

Dated: 7- .5'-.fz 

Dated: 

CONSENT DECREE -
GARY DEVEI.OPMENT v. EPA Page 18 of 19 
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BARBARA E. PACE" 
Office of General Counsel 
·u.s. Environmental Protection Agency 
401 M Street S.W. · 
Washington, D.C. 20460 

:IT --I-6 SO ORDERED: 

tJN:ITED STATES DISTRicr JUDGE 

Dated: 

CONSENT DECREE -
GARY O&VELOPMENT v. EPA 

0 

! 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

HAMMOND DIVISION 

GARY DEVELOPMENT COMPANY, 
INC., 

Plaintiff, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, 

Defendant. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Case No. 2 :96CV489 RL 

_____________________________ ) 
JOINT MOTION FOR EXPEDITED RULING 

ON PRQPOSEP CONSENT DECREE 

NOW COMES the Plaintiff, Gary Development Company, Inc. 

("Gary Development"), and the Defendant, the United States 

Environmental Protection Agency ("EPA"), and hereby moves this 

Court for an expedited ruling on the proposed Consent Decree in 

this case, which was submitted to the Court on July 10, 1997. 

In support of this motion, Gary Development and EPA state as 

follows: 

1. On July 10, 1997, the parties submitted to this Court 

.two originals and one copy of a proposed Consent Decree in this 

action. Under the proposed Consent Decree, which would settle 

Gary Development's challenge to a May 30, 1986 Complaint and 

Compliance Order issued to Gary Development by EPA under the 
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Resource Conservation and Recovery Act ( "RCRA") , EPA would 
(} 

release its existing claims against Gary Development under. its. 

RCRA May 30, 1986 Complaint and Compliance order, in exchange for 

a payment of $126,000.00. Said payment would satisfy an 

administrative penalty issued by EPA against Gary Development and 

would also allow Gary Development to contribute towards certain 

remedial activities being performed at the landfill which the 

company owns at 479 North Cline Avenue; in Gary, Indiana. 

2. On July 22, 1997, the.undersigned counsel discussed the 

status of the court's review of the proposed Consent Decree. In 

this discussion, counsel for EPA was advised that Gary 

( 
Development's assets are being steadily depleted, and that the 

' 

company's ability to pay EPA in accordance with the proposed 

Consent.Decree may be jeopardized if the Consent Decree is not 

entered promptly. 

3. Throughout the parties' settlement discussions in this 

matter, Gary Development has represented to EPA that it is unable 

to fully comply with requirements imposed by EPA in its RCRA 

compliance order, due to financial hardships which Gary 

Development now faces. Based upon its own review of Gary 

Development's finances, EPA has reason to believe that Gary 

Development's characterization of its financial condition is 

-2-
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accurate and that the company's ability to perform its 

·obligations under the proposed Consent Decree may be jeopardized 

if the.Consent Decree is not entered promptly. 

4. Prior to. the submission of the proposed Consent Decree, 

counsel for EPA examined the necessity of subjecting the proposed 

Consent Decree to public notice and comment. Specifically, 

counsel for EPA conducted a review of RCRA, other relevant 

statutes and applicable federal regulations bearing 'OtT. t'hi's 

question. Based upon this review, it is the judgment of EPA that 

public comment is not legally required for the entry of the 

proposed Consent Decree. 

5. For the foregoing reasons, it is in the common interest 

of Gary Development and EPA that this Court give expedited 

consideration to the proposed Consent Decree previously filed. 

A copy of the parties' proposed Consent Decree is provided 

herewith as Attachment. 

Respect'fully submitted, I ,; / 

I . '··r "'"/." ,,.,.) . t c· . . 
_L_._',r_r_.A_·_,.:..;:._···..:."""'=f7c_-l-~::..:~!:..:-t:..:~~~::..: .. -1/.:./l-fc:·'.:.:k::.·_· __ -"~~W:"y·f," 
LISA MCKINNEY GOLDNER I 
State Bar of Indiana 
Attorney No. 16790-53 
Bose McKinney & Evans 
135 North Pennsylvania Street, Suite 2700 
Indianapolis, IN 46204 

Counsel for Gary Development Company, Inc. 
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LOIS J. SCHIFFER 
Assistant Attorney General 

- ,-

Environment and Natural Resources Division 

·~ Ltt~~~ 
J ~~A M. LEVIN 
State Bar of Illinois 
Attorney No. 06194192 
U.S. Department of Justice 
Environmental Defense Section 
P.O. Box 23986 
Washington, D.C. 20026-3986 
(202) 514-4198 

OF COUNSEL: 

BARBARA PACE 
Office of General Counsel 
U.S. Environmental Protection Agency 
401 M Street, S.W. 
Washington, DC 20460 

RETT NELSON 
U.S. Environmental Protection Agency 
Office of Regional Counsel 
Region V 
77 West Jackson Boulevard 
Chicago, IL 60604 

Counsel for U.S. Environmental Protection 
Agency 
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ATrACHMENf A 

TRUST AGREEMENT FOR GARY DEVELOPMENT COMPANY LANDFIU.FJJND . .,....-. 
' ' --... 

- .. This Trust Agreement is made among Gary Development Company,lnc. ("Gary Development"} and National City Bank of Indiana. as Trustee oftbeJ'J.11St, which-shall also be known as the Gary Developm~t Company Landfill Fund trust ("GDcLF Trust"), for the benefit of the Indiana DCpartment of Environmental M~ement ("IDEM"),.the Beneficiary. 

WHEREAS, Gary Development owns and (lperates a landfill at479North Cline Avenue in Lake County, Gary, Indiana ( the"Site"); 

WHEREAS, Gary Development officially ceased o~~ons-and stopped accepting waste on August 31, 1989; 

WHEREAS, on May 30, 1986, Region 5 of the United States Environmental Protection Agency ("EPA") issued a Complaint and Compliance Order against Gary Development, alleging that the company had unlawfully accepted hazardous waste for disposal at the laP,.dfill which bad -neither achieved interim status under the Resource Conservation and Recovery Act ("RCRA "), 42 U.S.C. §§ 690 1-6992k, nor obtained a RCRA pennit; 

WHEREAS, the Indiana State Boaro of Health, the predecessor to the IDEM, referred the alleged violations asserted in the May 30, 1986 Complaint and Compliance Order to EPA, Region.S for enforcement; 

WHEREAS, oii AprilS, 1996, the administrative law judge issued a Decision and Order in favor of EPA ("April 8, 1996 Decision and Order"); 

WHEREAS, on June 21, 1996, Gary Development appe3led the Decision and Order to EPA's Environmental Appeals Boaro ("EAB''); 

WHEREAS, on August 16, 1996, the EAB dismissed the appeal as untimely; 
WHEREAS, on September 16, 1996, Gary Development commenced a civil action in the United States District Court for the Northern District ofindiana captioned Garv Development Company. rnc. v. United States Environmental Protection Agency. Case No. 2:96CV489 RL ("Civil Action"); 

WHEREAS, Gary Development alleges in the Civil Action that the EAB wrongfully dismissed its appeal as untimely and requested the Court to reverse the August 16, 1996 decision ofthf' F 1\ n ...,,,-f .. ,. ... ~ ...... ..-t ·'-~ ~--. r 
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WHEREAS, EPA believes that the EAB properly dismissed Gary Development's appeal as untimely under applicable regulations, 40 C.F.R. P~ 22; . . . - . \ 

_ WHEREAS, Gary Development has represented to EPA that it docs not have sufficient financial resources to comply with the ApriU L~o ~ision_ and Order; 

·. WHEREAS, EPA and Gary Development-have entered into a Consent Decree in order to settle the Civil Action (the "Consent Decree"); ~ · _ · · . -.. · 

WHEREAS, IDEM has beerilnfonnedofthe tenns oftheCOnsentil)ecree; . . ·. . . ' - ' . . . 

. WHEREAS, Gacy Developm~t has agreed in the Consent Decree, among other things, to pay $40,000 into the GDCLF Trust established by this Trust Agreement; 

WHBR.EAS, the sole purpOse -of the GDCLF Trust cstablished·under this Trust Agreement is to fund landfill closure and post-closure care activities, a groundWater quality assessment program, remediation of contamination and/orthe .. prevention of the release of hazardous subStances at the Site; and · 

WHEREAS, Gary Development, wishing to appoint National City Bank oflndiana, as · Trustee of Said funds; and National City Bank of Indiana, wishing to accept said appointnient, / and Gary Development wishing to establish the terms of said trust relationship, have entered.into . . .. this Trust Agreement ,!Uld desire to place same on the public record. · 

NOW THEREFORE, in consideration of the mutual promises, covenants, terms, conditions and agreements contained herein, the_ parties hereto agree as follows: 

ARTICLE I 
ESTABLISHMENT OF THE TRUST 

Section 1.01 Name. The Trust created by this Trust Agreement shall be known as the "Gary Development Company Landfill Fund Trust," or "GDCLF Trust," and the business and. affairs of the Trust may be transacted in that name. 

Section 1.02 Trustee. The Trustee of the GDCLF Trust is the National City Bank of Indiana, 101 W. Washington Street, Suite600 East, P.O. Box 5031, Indianapolis, IN 46255. 

Section 1.03 Beneficiaq. The Beneficiary of the GDCLF Trust is the Indiana Department of Environmental Management ("lDEM''). 

Section 1.04 Commissioner of IDEM. "Commissioner ofiDEM'' means the Commissioner of IDEM and the Commissioner of IDEM's authorized representativ_es. 
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Section I .05. Transfer of Assets to Trust. 

(a) "Gary Development hereby absolutely and irrevocably assigns, conveys and transfers to tbe GDCLF Trust, for the benefit of the Beneficiary, $40,000 paid pursuant to paragraph 13 of the Consent Decree. Simultaneous with the creation of the GDCLF Trust, Gary Development shall pay $20,000 into the GDCLF Trust account Gary Development wilt pay an additional · $20,000 into the GDCLF Trust account fifteci1,(15)$ys tliereafter. 
(b} The $40,000 paid Plll'Sil3I1t to the Consent Deefee,·plus any other funds, tangibles. intangibles, real or personal property paid or: transferred into the GDcLF TruSt from any other . source,· hi$Iudillg any proceeds, teVen~. or intetest collected by or paid into~ GDCLFTrust. shall collectively be ~feried to herein as the "TruSt Assets." , 

{c) Gacy Development has funded the GPCLF Trust pill'SWirlt· to a requirement in. tile· Consent Decree. With the exceptionofthe Obligation to estabr!Sh and fund the GDCLF Trust as provided herein and in the Consent D~ Gary Development shalf have no rights, dUties; obligations, liabilities, or fiduciacy responsibilities of'any kind in any way corinected or telated to the GDCLF Trust, or with management of the GDCLF Trust, the use of funds held hi the GDCLF Trust; property acquired with GDCLF Trust funds, or activities, work, or projects · funded by the GDCLF Trust This Trust is irrevoeable and Gary Development retains no interest 

1
. whatsoever in the cor:pus or prOceeds of this Trust 

. 
Section 1.06. Acceptance ofTrust. The GDCLF Trust Trustee hereby accepts the Trust imposed l!pon it by this Trust Agreement and agrees to observe and perform that Trust; upon and subject to the terms and conditions set forth herein, in a fiduciary capacity for the benefit of the Beneficiary. 

Section 1.07. The Trust Assets. The GDCLFTrust Trustee shall hold all of the Trust Assets in trust, to be administered and disposed of by the GDCLF Trust Trustee pursuant to the terms of this Trust Agreement 
'' 

Section 1.08. Purno~e of Trust The GDCLF Trust is organized for the purpose of' performing landfill closure and post-closure care activities in accordance with 329 I.A.C. 3.1-10-1 & 3.1-10-2, incor:porating by reference 40 C.F.R. Subpart G & § 265.310, and any amendments that may be made to these sections of the Indiana Administrative Code; a groundwater quality assessment program in accordance with 329 I.A.C. 3.1-10-1 & 3.1-10-2, incorporating by reference 40 C.F.R. Subpart F, and any amendments that may be made to these sections of the Indiana Administrative Code; remediation of contamination and/or the prevention of the release of hazardous substances at the Site. 

Section /.09. Intention to-Create Trust. The parties to this Trust Agreement intend to create a trust and a trust relationship with the terms and conditions hereof and the terms and conditions of Indiana Law. Nothing set forth herein or in any provision oflaw shall be deemed 
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to create or give rise to a partnership, joint vent!UCor any other biiSines$ entity, including, but not limited to, a business trust, or principal and agent relationship between and among any of the parties hereto. 

ARTICLEU 

ADMINISTRATION.Ofl THE TRUST 

Section 2.0 I. Trustee's Powers., In administering theGDCLF Trust., the Trustee. shall . receive and hold the Trust Assets, shalt have general administrative supervision of the operation · ofthe GDCLF Trust. and shall conduct the.businessand actiVities of the GDCLfTrilst in · · acc:Ordance with the instructions given to the TrUstee by the COmmiSsionet ofiDEM. 

Section 2.02. Engagemept of Professionals. The Trustee may engage caunset. •· . . . . investment advisors and-~ agents, accountant$ and consut~ts in protecting, defending, enforcing or performing theTrustee's rights and duties hereunder orin canying out the activities directed tO be undertaken by the CollltltissionerofiDEM: . 

Seciio~ 2.03. ~- The Trustee shall timely prepare and file such income tax and Qther returns and statements as are required to. comply With the applicabie provisions of the Internal Revenue Code.and of any state law and the regulationspromurga.ted thereunder and shall pay in full the taxes, if any, required to be paid by it. All taxes of any kind that may be assessed or· levied against or in respect to the Trust shall be paid from the Trust Assets. 

Section 2.04. Annual Valuation. The Tn!Stee shall annually, at least thirty (30) days priorto the anniversary date of the establislunent of the GDCLF Trust, furnish to the . Commissioner ofiDEM a statement conf1r111ing the ·value of the Trust, a statement of all expenditures and income of the Trust and any other reports reasonably requested by the Commissioner ofiDEM. Any securities in the Trust shall be valued at the market value as of no more than siJtti (60) days prior to the anniversary date of the establishment of the GDCLF Trust. 

Section 2.05. Payment of Expenses and Other Liabilities. The Trustee shall make all payments and execute all documents necessary to carry out those activities authorized by this Trust Agreement to be taken by the Trustee, and such other activities as directed or authorized by . the Commissioner of IDEM. The Trustee may from time to time make provision by reserve or otherwise, out of the Trust Assets, for such reasonable amount or amounts as the Trustee may determine to be necessary or advisable to meet unascertained, unliquidated, or contingent administrative liabilities. of the GDCLF Trust. Notwithstanding any other provision in this Trust Agreement, the Trustee shall provide twenty (20) days prior written notice to the Commissioner of IDEM of any expenses, fees, or costs, to be paid to, or for the benefit of, the .Trustee. 

Section 2.06. Compliance with Apolicable Law. In carrying out the activities pursuant to this Trust Agreement, the Trustee shall comply with all applicable federal, state, and local laws. and regulations. 

() 

( 
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. ARTICLElil 
FUNDS, PA Y:MENTS AND INVESTMENTS 

Section 3.01. Investment Guidelines. Unless directed olherwise by lhe Commissioner of IDEM, lhe Trustee shall deposit or inv¥ all Trust Assets in(a)securities'orolher obligll.tions of . a feder.il or state government, (b) time or demand dt\)Osits to the extent insured by an ~ency of federal orstll.te government, or (c) mutual funds comprised solely of<>bliglitioils ()f state or · federal govern1nents; except. !hat the TJC~~Steeis aulhorized to hold uninvested CaSh ~tWaiting · inVestment or distribution for a reasonable time. . ...;..,.: ,, . ,. ' . 

~ction3.02 Awointment of Custodian. The Trustee may, with the approval ofthe Commissioner ofiQEM, appoint a financial institution to serve as lhe Cust<>diii.Il ~fthe Tiust Assets.. In appointing a Custodian. the Trustee shall solicit from financial institUtions proposals . setting forlh all fees, charges, and olher costs for lhe Custodian's proposed services; and the · Trustee, prior to entering into a written contract for lhe Custodian's services, obtain the approval of the Commissioner. of IDEM as to lhe terms and conditions ()fthe proposed written agreement with the Custodi!lll. 

Section 3.03. Trust Account and Segregated Account. The Trustee shallmamtain the $40,000 received from Gary Development pursuant to lhe Consent Decree, as well as any income generated from the $40,000, in a Segregated Account held separately from moneys received frQm -any olher source, and-.shall apply the money received from Gary Development pursuant to the Consent Decree solely for the purposes described in Section 1.08 of this Trust Agreement. 

AR.TICLElV 
THE TRUSTEE 

Section 4.01. No Duties Except as Specified in this Agreement or in Instructions. The Trustee shall not have any duty or obligation to take any action except as expressly provided by the terms of Ibis Trust Agreement or in any directions given to the Trustee by the Commissioner . ofiDEM; and no implied dutieS or obligations shall be read into this Trust Agreement against Trustee. 

Section 4.02. Standard of Care: Exculpation. The Trustee shall exercise the rights and powers vested in it by this Trust Agreement. .Neither the Trustee nor any of the Trustee's respective shareholders, directors, officers. employees, affiliates, agents, advisors, contractors, successors or assigns shall be liable for any actions taken or omitted to be taken under or in connection wilh this Trust Agreement, except to the extent that they have acted with negligence, bad faith, misconduct or willful disregard of the provisions of this Trust Agreement, or in breach of the fiduciary duties arising from or relating to this Trust Agreement. 

Section 4.03. Indemnification. Except as provided in Section 4.02, above the GDCLF Trust shall be liable as primary obligor for, and shall defend and indemnify the Trustee and its 
. 1 .. 
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liabilities, obligations, losses, damages, taxes, claims, actions, and suits, brought as a result of any activities taken under or in Connection With this Trost Agreement. ln no event shall any owner-operator or reSponsible party und!U' the State or Federal environmental laws be entided to ind~ificationor contribution under this Trust Agreement. - · 
Section 4.04. fee§ Qlllf Expenw of the Trustee. -The Trustee shall be entitled to a fee of $500 per year for managing tlie GDCLF Trust.._ ln ~ition, thcTtustee sM.(! be entitled, to reimbursemeni for JC&S()!lllblc: out-9fPocket c;xpenses incurred by the Trilstee hereiU'ider, __ including reasonable f~ and ex~ of counsel; that are agreed to in writing in advance by the Commissioner ofiDEM. The trustee sllall submit any proposed changeS in the amount or mie of any fees to the Commissioner ofiDEM for written approval. The Trustee shall have a lien 0n all uneneum'bered tunds.ofthe GDCLFTrost to secure all amounts oWing hereunder to theTrustee, and the clllhris of the Tt\IStee in respect thereof shall have priority over the rights of all creditorS ofthe GPCLF trust andBeneficiaryfor any and all amounts owed to the Trustee hereunder.· 

Section 4.05. ~ignationoftheTrustce. The Trustee or any successor Trustee may resign at any time by giVing at least three months prior written notice to the .Commissioner of IDEM, except that no. resigrui.tion shall become effective prior to the appointment of; and acceptance of such appointment by, a successor Trustee approved in writing by the CommiSsioner of IDEM. 

Section 4.06. Removal of the Trustee. The Commissioner of IDEM may at any time remove the Trustee with or without cause by giving prior written notice to the Trustee. 

Section 4.07. Awointment of Successor Trustee~ Any successor Trustee appointed by the Commissioner of IDEM shall execute an instrument accepting such appointment. Thereupon such successor Trustee shall, without any further act, become vested with all the estates, properties, rights, powers, trusts, and duties of the retiring Trustee in the Trust hereunder with like effect as if originally named herein. The retiring Trustee shall execute' and deliver an instrument or instruments eonveying and transferring to such successor all the estates, properties, rights, powers, and trusts of such retiring Trustee and all property and money held by the retiring Trustee hereunder. 

ARTICLEV 
GENERAL PROVISIONS 

Section 5.01. Amendments. This Trust Agreement may be amended by an inst!Ument in writing executed by the Trustee and the Commissioner of IDEM, provided, however, that no amendment shall be made to Sections 1.05(c) and 1.08 of the GDCLF Trust. 

Section 5.02. Irrevocability. ll1is TfUst shall be absolutely irrevocable by Gary Development, and Gary Development shall not have any right or power to amend. modiry, or revoke this Trust A.erccmrnror :-.n" nr;t..- , ................ - ~- · 

' . . 
.. 
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Section 5.03. No Legal Tjtle jQ Trust by DR~ficjru:yor Gary Deye!oi}IMI!L Neither the Beneficiary in its eapacity a$ Beneficiary nor-Gary Development shalt have legal tide to any part of the Trust Assets. 

-Secti<m 5.04. Notiees and Directions, All notices,directio~ • .:equestsami'other' -_ communications to be made to the- Coirinlissioner of IDEM shall be sent in -writing. AU notices to be made to the Trustee by the Commissioner ofiDEM shall also be made iii writing. 
Section 5.05. Severability •. If any P(DV.ision ofthi$ Trust Agreement. oth&than S#!!:On _ 1.08, is held to be illegal, invalid or unenfOrceable, all other provi-sions oftheTrust~ent remain in full force and effect, and the Trust Agreement shall be deemed amendi:d to the eXkn.t necessary to make the pro~ion enforceable while preserving the provision's intent or, if that is not possible, by substituting another provision that is enforceable and achieves the S!Ulle objectives and economic resull · 

Section 5.06. Successors and Assigns. All covenants. and agreements contained herein shall be binding upon, and inure to the benefitof, the parties hereto and their successors and assigns. Any request, notice, direction, consent, waiver or other instrument or action by a party-· ._ hereto shall bind the successors and assigns of any party hereto . • 

"''_., __ ,-,., .• . -

~ 

Section 5.07. Teunination ofT rust. The GDCLF Trust and this Trust Agreement shaH / terminate when all funds subject to the Trust have been_disbursed and the Commissioner of IDEM authorizes the ~tee in writing to terminate the GDCLF Trust. 
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Section S.08. Governing. Law.· This Trust Agreement shall be governed by iuid construed, in accordani:e with th~laws of die State 9findiani. · ·· · · · 

- IN WITNESS WHEREOF, the parties have executed this J"rust Agreement by lll!d • through the signawres of their authorized officials and representatiVes. 

ON ~Ji;J{ALF OF THE NATIONAL CITY BANK OF'INDIANA · TRUS'tE;:E GARY DEVELOPMENT..COMI'ANY LANDFlLL FUND TRUST: 
.. 

·. 

Dated: ----~~ MARY MARSH 
Senior Vice President 
National City Bank oflndiana 
101 W. Washington Street 
Suite 600 East 
P.O. Box 5031 
Indianapolis, IN 46255·. 

< • '. • 

j 

I 
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ON BEHALF OF GARY DEVELOPMENT COMPANY:. 

STEPHEN. B. CHERRY, ESQ. 
LISA MCKINNEY GOLDNER. ESQ. Bose McKinney & Evans 
135 North Pennsylvania Street 
Suite1700 
Indianapolis, IN 46202 

WARREN D. KREBS, ESQ. 
Dutton & Overman, P.C. 
710 Centuzy BUilding 
36 South Pennsylvania Street 

; Indi;mapolis, IN 46204 

. ·~·. 
- 0 

. ... ··~"5. c..,.;· •••. ,.,.. r-" '.I 
. ·r; 

Dated:!..' ___ _ 

Dated: __ _ 

I ATIORNEYS FOR GARY DEVELOPMENT COMPANY, INC. 

WILLIAM NANINI 
President and Director 
Gary Development Company, Inc. 

Dated: ___ _ 
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ON BEHALF OF mE COMMISSIONER OF IDEM: 

·. ------'----,---------· :t<:". ·Dated: __ _ MICHAEL O'CONNER .. 
Commissioner · 
Indiana Department of Environmental Management 

( 

I 




